
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 331 

Fire Ins. Co. v. Pitcher, 160 Ind. 392, 64 N. E. 921 ; Other courts hold there 
cannot be implied waiver after the time for furnishing proofs has elapsed, 
without a new consideration or an element of estoppel. Commercial Fire Ins. 
Co. v. Waldron, 88 Ark. 120, 114 S. W. 210; Fidelity & Casualty Co., v. San- 
ders, 32 Ind. App. 448, 454; Burlington Ins. Co. v. Ross, 48 Kan. 228; State 
Ins, Co. v. School Dist. 66 Kan. 77, 71 Pac. 272 ; Dale v. Continental Ins. Co., 
95 Tenn. 38, 50; McPike v. Western Assur. Co., 61 Miss. 37; Employers' 
Liability Assur. Co. v. Rochelle, 13 Tex. Civ. App. 232; Merchants' Mut. Ins. 
Co. v. Lacroix, 45 Tex. 158. Hart v. Fraternal Alliance, 108 Wis. 490. Rich- 
ards, Ins., (3rd Ed.) § 122; Vance, Ins. 374. The position of these latter 
cases seems to be the correct one on principle, for otherwise, by calling a 
transaction a waiver of a forfeiture, courts come dangerously near to creating 
a new contract without consideration. However, the principal case, which 
represents the majority view, dispenses with strict theory in an effort to effect 
practical justice. 

Judgment— Failure of Judge to Take Oath — Collateral Attack. — De- 
fendant was found guilty of the unlawful sale of liquor. The case was tried 
by a special judge, who was elected according to statute in the absence of the 
regular judge. The clerk's entry upon the minutes did not show that the 
judge toad taken the oath (prescribed by statute) that he had not participated 
in a duel since the adoption of the constitution. Defendant claims that the 
failure of the clerk's entry to show that this oath against dueling was ad- 
ministered to the judge rendered void all the proceedings in the court. Held, 
"The omission to administer this oath was an error which does not touch 
the merits of this case," and the former judgment stands. Harness v. State, 
(Tenn. 1912), 149 S. W. 911. 

"Special judges are generally required to take oath of office before enter- 
ing on the performance of their duties," 23 Cyc. 608 and cases cited ; State v 
Burnett, 47 W. Va. 731, 35 S. E. 983. However it has been held that the 
judgments of a judge pro tern, elected by the bar, in conformity with the 
statute, are not void because he failed to qualify by taking the oath of office. 
In re Hetties, 62 Kan. 288, 62 Pac. 673 ; Powers v. State, 83 Miss. 691, 36 So. 
6; State v. Miller, m Mo. 542, 20 S. W. 243. The objection that a special 
judge failed to take the oath of office is waived when not raised during the 
trial, Johnson v. Jackson, 130 Ky. 751, 114 S .W. 260. Also, under a statute 
providing that a special judge must possess "all the qualifications of a cir- 
cuit judge, * * *" it is not necessary that a special judge shall be a resident 
of the district, Commonwealth v. Cames, 30 Ky. L. Rep. 506, 98 S. W. 1045. 

Jurisdiction — Counterclaim in Excess of Court's Jurisdiction. — The 
plaintiff filed a complaint in the County Court for $1,060 as balance due for 
rent. Defendant coumterclaimed, asking damages in the sum of $2,350. By 
statute the County Court's jurisdictional limit was not to exceed $2,000. De- 
fendant claims that upon the filing of the counterclaim for an amount in 
excess of this sum, the County Court was ousted of jurisdiction. Held, — The 
County Court was not ousted of jurisdiction over plaintiff's action, but de- 
fendant's counterclaim was placed out of such court, leaving the County 



